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Bering Sea Tribunal of Arbitration. Opinions of Mr. 
Justice Harlan at the Conference in Paris. Washington, 
D. C. : Government Printing Office, 1893. 

When the Bering Sea Tribunal of Arbitration rendered its 
final decision at Paris on the fourteenth of last August, a 
resolution was adopted permitting each individual Arbitrator 
to file with the Secretary of the Tribunal a separate opinion 
upon the matters submitted to it for determination, and a 
period of several months was allotted for this purpose. One 
of the opinions filed under this resolution was written by 
Justice Harlan of the Supreme Court of the United States, 
who was one of the two Arbitrators representing our Govern- 
ment in the Tribunal of Arbitration, and this opinion has been 
recently published by the Government Printing Office at 
Washington. The earlier part of the volume contains some 
remarks which Justice Harlan made in private conference 
with the other Arbitrators, in support of the two propositions 
that the Tribunal was invested with authority under the 
Treaty of February 29, 1892, between Great Britain and the 
United States, first, to adopt regulations which, for a certain 
period in each year, should entirely prohibit pelagic sealing and 
not merely restrict it; and second, to extend these regula- 
tions not only to Bering Sea, but also to the North Pacific. 
It is of interest to note that Justice Harlan's views on both 
of these points were adopted unanimously by the Tribunal 
of Arbitration, and subsequently were embodied in their 
decision. 

The second of the two parts into which this volume is 
divided contains a formal opinion by Justice Harlan upon the 
merits of the entire controversy. Of the five questions of law 
submitted to the Tribunal of Arbitration for determination, the 
first four related to certain extraordinary^ rights of marine 
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jurisdiction which, it was alleged, the United States derived 
from Russia at the time of the purchase of Alaska. It is a 
noteworthy fact that the opinion of Justice Harlan upon these 
four points was in accordance with that of the majority of the 
Arbitrators (Senator Morgan only dissenting), and was adverse 
to the claims of the United States. Justice Harlan held in 
substance that by the Ukase of 1821 Russia did not assert 
any jurisdiction over Bering Sea except for a distance of 100 
miles from the coast, and that this jurisdictional claim was 
never enforced in practice, but on the contrary was withdrawn 
as to the United States by the Treaty of 1824, and as to 
Great Britain by the Treaty of 1825. He held further, in 
answer to the second point, that Great Britain never recog- 
nized or conceded a'ny claim by Russia of exclusive jurisdic- 
tion in Bering Sea, or over the seal fisheries, outside of terri- 
torial waters; and, in answer to the third point, that when in 
the Treaty of 1825 Russia conceded to the citizens of Great 
Britain full rights of fishing and of navigation in the " Pacific 
Ocean," this phrase included Bering Sea, and the Ukase of 
182 1 was thereby rescinded so far as it might be regarded as 
affecting the present question. The fact that Justice Harlan 
felt constrained to concur with the foreign members of the 
Tribunal in deciding these questions adversely to the United 
States may be regarded as a proof of the most positive kind 
that the decision reached by the Arbitrators upon these points 
was correct. 

With respect, however, to the fifth and last of the points 
submitted to the Tribunal of Arbitration, Justice Harlan did 
not concur with a majority of the Arbitrators, and the present 
volume contains his dissenting opinion upon this question. A 
majority of the Tribunal decided that the United States had 
not a right of property in the fur seals when found beyond 
territorial limits, and that it could not lawfully protect the 
seals in the open sea. Justice Harlan in his dissenting 
opinion maintains the opposite of both of these propositions. 
He contends that in international law, just as in the develop- 
ment of the common law, new cases which are lacking in 
direct precedents should be determined in accordance with 
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our sense of natural justice; and he quotes Kent and numer- 
ous other text writers in support of the view that there is an 
international morality underlying the principles of international 
law as they are being developed with the advance of civiliza- 
tion. He thinks that these principles can be deduced in 
many instances from analogies to be found in the municipal 
law of particular nations, and he traces a similarity between 
seals on the one hand, and such animals as bees, pigeons and 
deer, on the other hand, all of which were protected as private 
property by the Roman law and the common law of England, 
because of their having an animus revertendi. He asserts 
that the United States by maintaining and protecting the 
extensive breeding grounds of the seals on the Pribyloff 
Islands, at great expense, and for the purpose of making these 
animals subserve the interests of commerce and manufacture, 
has thereby exercised such control over them as would give to 
our Government a permanent right of property in the seal 
herd, even while temporarily absent from our territory upon 
the high seas. Justice Harlan then discusses the question 
as to whether, assuming that the United States does not have 
a right of property in the seals, it can lawfully protect them 
from attack beyond its territorial limits, and reaches the con- 
clusion that such protection is lawful upon the theory that it is 
an act of national self-preservation. He contends that a 
nation so protecting its lawful industries does not thereby 
appropriate to itself any part of the ocean, or interfere with 
the innocent use of the high seas for other purposes. It only 
prevents a form of wrong doing and preserves what no one 
has a right to destroy. He concludes his opinion by citing 
several striking precedents from the decisions of the United 
States Supreme Court, foreign treaties and other sources, 
which tend to establish the right of a nation to assert its 
sovereignity and defend its interests upon the high seas out- 
side of the three-mile limit. 

It is to be regretted on many accounts that the opinion of 
Justice Harlan upon these points did not obtain the concur- 
rence of a majority of the Tribunal, for it is almost impossible 
to read his able and lucid discussion of this question without 



BOOK REVIEWS. 24S 

sharing his conviction that the United States does possess a 
right of property in the seals, and that it can lawfully protect 
that right. However, the contrary decision of the Arbitrators 
is of less importance than it otherwise would be for the reason 
that they established a set of regulations for the protection of 
the seals, which there is every reason to believe will fulfill the 
objects sought by the United States when the Treaty of Arbi- 
tration was signed. To these regulations Justice Harlan gave 
his hearty concurrence. R. D. 



A Treatise on Extraordinary Relief, in Equity and at 
Law. By Thomas Carl Spelling. Covering Injunctions, 
Habeas Corpus, Mandamus, Prohibition, Quo Warranto, 
Certiorari. Containing an exposition of the principles gov- 
erning these several forms of relief, and of their practical 
use, with citations of all the authorities up to date. In two 
volumes. Boston, Mass.: Little, Brown & Co., 1893. 

If well done the practical use of such a treatise as this 
before us goes without saying. The work is no modern digest 
in text book form. It presents the law on each subject in a 
clear and entertaining manner. Every principal is critically 
explained. The notes are complete and render the book of 
great practical value as a reference to pertinent cases. The 
principle merit of the work is found in the text. Ordinarily, 
modern text books seem to have been written by persons who 
consider that all that is necessary to write a law book was to 
take the sylabi of all the cases, which, by any possibility could 
be said to relate to the subject, and arrange them in some sort 
of logical or illogical order, putting in a word here and there 
to prevent the whole from appearing too strikingly what it 
really is — nothing but a digest. Digests on any subject are 
valuable, and have their place, but the class of work, like the 
one before us, which carefully explains the principles of the 
law which the cases illustrate, and makes a careful selection of 
the illustrations used, have infinitely more use, and are works 
of a great deal higher order. 

The first volume is entirely devoted to injunctions. On 



